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the Applicant had not sought leave to continue the suit as seen in Bl ni M & Others TRELTR

Ghelani Natwarlal & Registrar of Companies.
raised concerned wrongs to the company rather than CONCLUSION

a derivative claim despite the fact that the grievances

personal claims. The court agreed, finding that the claim
was effectively a derivative suit and could not proceed The ruling in Simon Njoroge Ndungu's case
without prior leave. underscores the importance of adhering to
procedural requirements when bringing derivative
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claims. Shareholders seeking to protect the

— ) ; : interests of a company must first establish a prima
1. Derivative Claims Require Leave - The Companies

Act, 2015, under Sections 238 and 239, mandates
that a shareholder must obtain court approval
before pursuing a derivative claim on behalf of a

facie case and obtain the court's permission.
Failure to do so will lead to dismissal, as
procedural compliance is a fundamental

requirement under corporate litigation principles.
company.

2.Foss v. Harbottle Principle - A company is the
proper plaintiff in an action concerning its losses,
and shareholders cannot bypass this rule unless they
meet the statutory requirements for derivative

For further inquiries or assistance in structuring
corporate claims, reach out to our team of experts
for guidance on compliance with the Companies
Act and best practices in shareholder / director’s

) litigation.
actions.

oL Pr'eceden‘as - The Court of Appeal in Amin  NGTICE: The content of this alert is intended to be
Akberali Manji & Another v. Altaf Abdulrasul
Dadani & Musikland Limited (Under Receivership)

emphasized that leave must be sought at any stage

of general use only and should not be relied upon
without seeking specific legal advice on any matter.

before proceeding with a derivative suit.
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